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ORDER ON COVPLAI NANT” S MOTI ON FOR
| SSUANCE CF A DI SCOVERY ORDER

Thi s proceedi ng ari ses under the authority of Section 113(d) of
the Cean Air Act, 42 US. C 8§ 7413(d), and is governed by the
Consolidated Rules of Practice Governing the Admnistrative
Assessnent of Civil Penalties, |Issuance of Conpliance or Corrective
Action Orders, and the Revocation, Term nation or Suspension of
Permits (the "Rules of Practice"), 40 CF.R 88 22.1-32. The
Conpl ai nt issued in the above-cited matter charges Respondent with
violating Section 112 of the Cean Air Act and proposes a tota
civil adm nistrative penalty in the anount of $128, 807.

Fol l owi ng t he parties’ subm ssion of their prehearing exchange
in this matter, an Oder Scheduling Hearing was entered on
January 30, 2001. Pursuant to that Order, the parties were
directed to file a joint set of stipulated facts, exhibits, and
testinmony by April 13, 2001. The hearing was schedul ed to begin on
April 25, 2001, in Boston, Massachusetts.

On March 7, 2001, the EPA filed a Mtion for |ssuance of a
Di scovery Order. The EPA seeks an order that directs Respondent to
submit docunentation supporting its assertion that it is unable to
pay t he proposed penalty. Specifically, the EPA noves for an order
requi ri ng Respondent to produce copies of all Schedules K-1, which
were attachnents to its tax returns, for the years 1995 through
1999, and an Affiliation Schedule. Respondent has not responded to
t he noti on.

Sections 22.19(a)-(f) of the Rules of Practice, 40 CF. R 88§
22.19(a)-(f), provide for the prehearing exchange of witness |lists,
docunents, and i nformati on between the parties. Essentially, this
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exchange consists of discovery for the parties. "[ Alddi tiona
di scovery"” is permtted wunder Section 22.19(e) of the Rules of
Practice only after notion therefor is filed and the Adm nistrative
Law Judge deternines that the requested further di scovery neets the
specific criteria set forth in that subsection. |In pertinent part,
subsection (e)(1) provides for other discovery only if it:

(1) W11 neither unreasonably del ay t he proceedi ng
nor unreasonably burden the non-noving party;

(i) Seeks information that is nobst reasonably
obtai ned fromthe non-noving party, and which
the non-noving party has refused to provide
voluntarily; and

(rit) Seeks information that has significant
probative value on a disputed issue of
material fact relevant to liability or the
relief sought.

In support of its notion, the EPA argues that this discovery
request satisfies the stated requirenents for discovery under the
governing regulation at Section 22.19 (e)(1) of the Rules of

Practi ce. The EPA asserts that the requested discovery wll
nei t her unreasonably del ay the proceedi ng nor unreasonably burden
Respondent. In this regard, the EPA maintains that if Respondent

provi des the requested information by April 5, 2001, the EPA w |
have adequate time to conplete preparations for the April 25, 2001,
heari ng. The EPA asserts that Respondent will not be unreasonably
del ayed because it has the docunents in question, which consist of
only a few pages of information already conpil ed.

The EPA further maintains that the information sought is not
ot herwi se obtai nabl e. According to the EPA, Respondent has refused
to provide the requested i nformati on despite its requests. The EPA
submits that the requested information will be probative of the
Respondent’s ability to pay the proposed penalty.

The EPA persuasively argues that its notion for discovery is
warrant ed under the governing Rules of Practice. Respondent has
not responded to the EPA's notion for issuance of a discovery
order. Aparty’'s failureto respondto awitten notion within the



3

designated period waives any objection to the granting of the
noti on under Section 22.16(b) of the Rules of Practice, 40 C.F. R
§ 22.16(b).Y

| nasnuch as Respondent has not responded to the EPA's notion
for discovery and there is no apparent reason to deny the notion,
the EPA's Motion for the |Issuance of a Discovery Order is G anted.
Accordingly, Respondent is directed to file copies of its Schedul e
K-1 for the tax years 1995 t hrough 1999 and an Affiliation Schedul e
no later than April 6, 200L1.

Bar bara A. Gunni ng
Adm ni strative Law Judge

Dat ed: March 28, 2001
Washi ngton, DC

¥ A party’s response to any written motion must be filed within fifteen (15) days after
service of such motion. 40 C.F.R. 8 22.16(b). Where a document is served by first class mail or
commercia delivery service, five (5) days shall be added to the time allowed for the filing of a
responsive document. 40 C.F.R. §22.7(c). A documentisfiled whenitisreceived by the Regional
Hearing Clerk. 40 C.F.R. § 22.5(a).
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